STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS
GAYLE STEVENSON, M D.,
Petitioner,
VS. Case No. 02-0240

JACKSON MEMCRI AL HOSPI TAL,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, this cause cane on for final hearing
before Claude B. Arrington, a duly-designated Adm nistrative Law
Judge of the Division of Admnistrative Hearings, in Mam,
Florida, on July 12, 2002.

APPEARANCES

For Petitioner: Gayle Stevenson, MD., pro se
1080 Runnynede Street
East Palo Alto, California 94303

For Respondent: W IIliam X. Candel a, Esquire
Dade County Attorney's Ofice
Stephen P. Cark Center
111 Northwest 1st Street, Suite 2810
Mam , Florida 33128

STATEMENT OF THE | SSUE

Whet her Respondent committed an unl awful enpl oynent
practice against Petitioner in violation of Section 760.10 et.

seq., Florida Statutes, as set forth in Petitioner's Petition



for Relief filed with the Florida Comm ssion on Human Rel ati ons
(FCHR) and, if so, the penalties that should be inposed.

PRELI M NARY STATEMENT

Prior to June 29, 1998, Respondent accepted Petitioner's
application for enploynent to work in its clinical anesthesia
program which is operated in conjunction with the Public Health
Trust. By letter dated June 29, 1998, Respondent's program
di rector advised Petitioner that her enploynent was term nated
because she had nmade fal se statenments on her application and
rel ated docunments. Thereafter, Petitioner tinely exercised her
right to have the term nation decision reviewed by Respondent's
senior vice president for nedical affairs, who upheld the
term nation decision on July 21, 1998. Next, Petitioner
exercised her right to a hearing on whether there was just cause
to term nate her enploynent before a peer review commttee,
whi ch upheld the term nation decision on Decenber 1, 1998. On
Decenber 23, 1998, the president of the Public Health Trust
uphel d the term nation of Petitioner's enploynment follow ng his
review of the decision of the peer review commttee. Petitioner
filed a grievance as a nenber of a collective bargaini ng union
known as the Commttee of Interns and Residents, alleging that
the term nation of her enploynent was w thout cause. An
arbitration hearing was conducted Cctober 21, 1999, with both

parties being represented by counsel. The Opinion and Award of



the arbitrator, entered Novenber 1, 1999, found that
Petitioner's enploynent was term nated for just cause and deni ed
the grievance.

Petitioner filed a Charge of Discrimnation with the FCHR
agai nst Respondent in March 2000. Follow ng an investigation,
the FCHR i ssued a determ nation of no cause on Decenber 10,
2001. Petitioner filed a Petition for Relief with the FCHR on
January 14, 2002, in which Petitioner alleged that her
termnation was in retaliation for conplaints she had made
pertaining to racial discrimnation.

Thereafter the cause cane on for hearing as noticed. At
t he begi nning of the hearing, Respondent noved to dismss the
proceedi ng on the grounds that the Petition for Relief was not
timely and, consequently, the Division of Adm nistrative
Hearings | acked jurisdiction. Because the notion was not tinely
filed, the undersigned reserved ruling on the notion and
proceeded with the final hearing. Respondent has not pursued
its nmotion to dismss, and the undersi gned hereby denies the
noti on as bei ng noot .

At the final hearing, Petitioner testified on her own
behal f and presented four sequentially nunbered exhibits, each
of which was admtted into evidence. Respondent presented the
testimony of one witness and offered 18 sequentially nunbered

exhi bits, each of which was admtted i nto evi dence.



A Transcript of the proceeding was filed July 24, 2002.
Petitioner filed a post-hearing pleading styled "Request for
Final Order." That pleading has been construed as being a
proposed recommended order, and it has been duly considered by
the undersigned in the preparation of this Recommended Order.
Respondent did not file a post-hearing submttal.

FI NDI NGS OF FACT

1. Petitioner is a female African-Anerican who has
conpl et ed nedi cal school .

2. On March 19, 1997, Petitioner conpleted an "Application
for Residency," seeking to participate in Respondent's clinical
anest hesi ol ogy residency program That programis operated in
conjunction with the Public Health Trust. Applicants sel ected
to participate in the residency program beconme enpl oyees of
Respondent. The terns and conditions of enploynent are subject
to the policies of both Respondent and the Public Health Trust.

3. Petitioner's application to participate in the
resi dency programrel ated that she had conpl eted an internship
at University of Maryl and/ Harbor Hospital (Harbor) and two years
of anest hesi ol ogy residency at King/Drew University, Los Angles
(King). Petitioner signed the application on March 19, 1997.

4. On April 30, 1997, Petitioner submtted an "Application
for Graduate Medi cal Education at the Jackson Menorial Medica

Center"” that required her to "list chronol ogically your



activities fromtinme of graduation from Medi cal School to
present. Specify type of post graduate training if any."
Petitioner listed the internship at Harbor and the residency at
King. She signed the application under the declaration: "
hereby declare that | have exam ned this application; and to the
best of ny know edge and belief, it is true, correct, and

conpl ete. ™

5. Petitioner was accepted into Respondent's clinical
anest hesi ol ogy residency program based, in part, on the
information reflected in the foregoing applications. That
acceptance created an enpl oyee/ enpl oyer rel ati onship between
Petitioner and Respondent.

6. On July 17, 1997, Petitioner submtted a conpl eted
"Personnel Forni to Respondent. The Personnel Formrequired her
to disclose all her activities since her conpletion of nedical
school. On that formPetitioner |isted her previous internship
at Harbor and her previous residency training at King. She
verified it was correct to the best of her know edge and signed
the form

7. At the times pertinent to this proceeding, Dr. Brian
Craythorne was a Professor of Medicine at the University of
M am and the Chairman of Respondent's Departnent of

Anest hesi ol ogy. Dr. Craythorne had supervisory responsibility



for Petitioner and was instrunental in selecting her to
participate in the residency program

8. In April 1998, Dr. Craythorne received routine
information fromthe Anerican Board of Anesthesiol ogy (ABA)
setting forth the nunber of hours of training from other
anest hesi ol ogy residency prograns for which each resident
participating in Respondent's residency program had received
credit. The information fromthe ABA also set forth the nunber
of hours of training for which each resident had received no
credit.

9. Fromthat information, Dr. Craythorne | earned that
Petitioner had a total of 39 hours of residency training in
anest hesi ol ogy from ot her prograns for which she had received no
credit.

10. Three of the 39 hours of training for which she had no
training were at King, which was reflected on her application
and rel ated paperwork. The training at King is not an issue in
t hi s proceedi ng.

11. The additional 36 hours of residency training for
whi ch she received no credit was from Howard Hospital. 1/ The
program at Howard, which was equivalent to a three-year program
was not reflected on any application or rel ated docunent
Petitioner submtted to Respondent before April 1998.

Petitioner's failure to disclose her participation in the



resi dency programat Howard was intentional. Petitioner's
failure to disclose her participation in the residency program
at Howard violated the clear policies of both Respondent and the
Public Health Trust that require applications and rel ated
docunents to be truthful, correct, and conplete.

12. Dr. Craythorne confronted Petitioner about the
foregoing om ssions in her applications and associ at ed
paperwork. In response, Petitioner submtted a |etter dated
May 27, 1998, in which she tried to explain why she did not
obtain credit at Howard and why she had not divul ged that
information to Respondent. Petitioner asserted that she had
sued Howard and had subsequently settled the litigation with
instructions fromher attorney that she could not discuss the
litigation. 2/

13. Petitioner's letter of May 27, 1998, was not
satisfactory to Dr. Craythorne.

14. On June 3, 1998, Dr. Craythorne issued to Petitioner a
"Disciplinary Action Report"” (DAR) advising he was recommendi ng
that Petitioner be dismssed fromthe residency program (thereby
termnating her enploynent with Respondent). The grounds for
the action were her violation of Respondent's policies by making
a false statenent or statenents on her application for

enpl oynent and rel at ed docunents and her violation of Public



Heal th Trust Policy #305 pertaining to falsifying records or any
ot her record of the Trust.

15. Referencing Respondent's Departnent of Anesthesi ol ogy,
t he DAR al so contained the foll ow ng:

Qur departnment's recruiting and hiring
practices . . . includes a policy/practice
not to accept residents [sic] who have had
nore than one prior anesthesia residency
experience for the clinical anesthesia
years 1 through 3. [3/]!

16. On June 29, 1998, Dr. Craythorne wote a letter to
Petitioner term nating her enploynent on the grounds set forth
in the DAR The termination letter advised Petitioner that she
coul d request the Senior Vice President for Medical Affairs
(Dr. Gerard A Kaiser) to review the decision to term nate her
participation. The letter also advised Petitioner that
"[u] nl ess the Senior Vice President rescinds the proposed
action, it wll beconme effective follow ng his review and
deci sion."

17. On July 21, 1998, Dr. Kaiser advised Petitioner that
he had reviewed the facts surroundi ng her term nation and agreed
with the term nation deci sion.

18. Consistent with her rights pursuant to the applicable
col | ective bargai ning agreenent, Petitioner requested and

recei ved a hearing before the Peer Review Comm ttee, which was

conposed of other participants in the anesthesiol ogy residency



program On Decenber 1, 1998, the Peer Review Conmittee issued
its report upholding Petitioner's termnation for the reasons
cited by Dr. Craythorne.

19. On Decenber 23, 1998, Ira C. Cark, president of the
Public Health Trust, advised Petitioner that he had upheld her
di sm ssal based on his review of the Peer Review Commttee's
findi ngs and reconmendati on.

20. Petitioner thereafter filed a grievance pursuant to
her collective bargaining rights. On Qctober 21, 1999, an
evidentiary heari ng was conducted before an arbitrator. On
Novenber 1, 1999, the arbitrator entered his Opinion and Award
uphol ding Petitioner's term nation of enploynent.

21. Petitioner thereafter filed a conplaint of
discrimnation with the FCHR on or about March 27, 2000. The
gravanmen of the conplaint was that Respondent fired her in
retaliation for her conplaint to Dr. Craythorne that another
resi dent had made a derogatory racial conmment towards her

22. On Decenber 10, 2001, the FCHR entered a determ nation
of "no cause,"” determning that there was no cause to believe
that an unl awful enpl oynent practice had occurred.

23. On January 14, 2002, Petitioner filed a Petition for
Relief froman unlawful enploynent practice wwth the FCHR  The
Petition alleged the followng facts in support of her claim of

di scrim nati on:



On April 1, 1998, a racial remark was nade
to me by Dr. Kirsten O Neal, which was, "we
know how | azy you Bl acks are.” | reported
it (the statenment) to Dr. Craythorne and Dr.
Brindle, as well as in witing (copies are
inm file). Dr. Craythorne asked ne if |
had any wi tnesses, | said yes. The
foll owing nonth they decided to investigate
my application, and termnated ne on July
1998 (sic).

24. The Petition described the disputed issues of fact as
fol | ows:

| was term nated because | did not put on
my application that I had worked for Howard
Hospital in Washington, D. C. They stated
the reason | was termnated is because the
ABA (American Board of Anesthesi ol ogy)
requires that you only attend two prograns
if you have received credit. | did not
receive any credit. Please see the encl osed
panphlet fromthe ABA at page 9.

25. The Petition set forth the following ultimate facts
entitling Petitioner to relief:
Wien JMH terminated nme, it was because
made a claimof racial discrimnation, which
| reported prior to investigation of ny
application. Had I not conplained of racial
remar ks that was nade to nme by the above
Dr. Kirsten O Neal, it would not have cone
up about ny application.
26. The evidence established that Petitioner conplained to
Dr. Craythorne that Dr. O Neal had nade the derogatory, racia
remark set forth in the Petition. 4/

27. There was no evidence to establish a |link between the

conpl aint made by Petitioner to Dr. Craythorne pertaining to
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Dr. O Neal and the decision to ternminate her participation in
t he residency program

28. Respondent established that Petitioner was term nated
because she failed to adhere to Respondent's and the Public
Health Trust's clear policies requiring applications and ot her
enpl oynent docunents to be truthful, correct, and conpl ete.

CONCLUSI ONS OF LAW

29. The Division of Admi nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. Section 120.57(1), Florida Statutes.

30. Section 760.10, Florida Statutes, provides that it is
an unl awful enploynment practice for an enpl oyer:

(1)(a) to discharge or refuse to hire any
i ndi vidual, or otherwise to discrimnate
agai nst any individual with respect to
conpensation, terns, conditions, or
privil eges of enploynent because of such
i ndividual's race, color, religion, sex,
national origin, age, handicap, or narita
st at us.

31. Petitioner has the burden of establishing by

preponderance of the evidence a prina facie case of

discrimnation. |If that prinma facie case is established, the

def endi ng Respondent nust articulate a legitinmte, non-
di scrimnatory reason for the action taken agai nst the
Petitioner. The burden then shifts back to the Petitioner to go

forward with evidence to denonstrate that the offered reason is
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nerely a pretext for unlawful discrimnation. See MDonnell -

Dougl as Corporation v. Geen, 411 U S. 792 (1973); Texas

Departnent of Comrunity Affairs v. Burdine, 450 U S. 248 (1981);

and St. Mary's Honor Center v. Hicks, 509 U S. 502 (1993).

32. Petitioner presented no credi ble evidence that would

establish a prima facie case of discrimnation against

Respondent .

33. The overwhel m ng evidence presented in this proceedi ng
is that Respondent had |egitimate, non-discrimnatory reasons
for termnating Petitioner's participation in the residency
progr am

RECOMVVENDATI ON

Based on the foregoing findings of fact and concl usi ons of
Law, it is RECOMMENDED that the Florida Conm ssion on Human
Rel ations enter a final order dismssing the Petition for Relief

filed in this case.
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DONE AND ENTERED this 16th day of August, 2002, in

Tal | ahassee, Leon County, Flori da.

CLAUDE B. ARRI NGTON

Admi nistrative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Administrative Hearings
this 16th day of August, 2002.

ENDNOTES

1/ Howard Hospital is operated in conjunction with Howard
Uni versity, Washington, D.C.

2/ There was no conpetent evidence as to the terns of any

settl enment agreenent with Howard. Even if one were to accept
Petitioner's statenent that her attorney told her not to discuss
the settlenment, that does not explain her failure to disclose
the fact that she had participated in the Howard residency
program

3/ The DAR stated that one reason for the departnment’'s policy
is that the ABA allows a total of two anesthesia prograns for
the clinical anesthesiology 1 through 3 residency years. Based
on the departnent's policy, Petitioner clearly would not have
been accepted into Respondent's residency program had Respondent
known of her participation in two prior residency prograns.
Petitioner's Exhibit 1 is an attenpt to refute the departnent's
policy by introducing a letter fromthe ABA dated July 10, 2002,
that appears to conflict with Respondent’'s description of the
ABA policy. It should be noted that the letter is not conpetent
evi dence because it is uncorroborated hearsay and it does not
speak to the ABA's policy at the tinmes pertinent to this
proceeding. More inportantly, Petitioner has m ssed the point.
She was fired because she failed to disclose her participation
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in the Howard residency program and because she subnitted

fal sified docunents to Respondent. \Wether she woul d have been
di scharged for having participated in two prior residency
prograns is not in issue because such participation was not the
reason for her termnation.

4/ There was no evidence, other than Petitioner's self-serving,

uncorroborated testinmony that Dr. O Neal actually made the
derogatory remark attributed to her.

COPI ES FURNI SHED,

Gayl e Stevenson, M D
1080 Runnynede Street
East Palo Alto, California 94303

Wl liam X. Candela, Esquire

Dade County Attorney's Ofice

St ephen P. Clark Center

111 Northwest 1st Street, Suite 2810
Mam , Florida 33128

Deni se Crawford, Agency C erk

Fl ori da Comm ssion on Human Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Ceci | Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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